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EXECUTIVE SUMMARY
In California, there are approximately 533,000 state-licensed real estate agents and brokers. 

Californians rely on these licensees to provide sound advice in millions of real estate transac-
tions annually, valued in the billions of dollars. The mission of the Department of Real Estate 
(DRE) is to protect consumers in real estate transactions by ensuring that licensees are compe-
tent and trustworthy, investigating consumer complaints, and taking disciplinary actions against 
licensees who violate the law. The department is also responsible for protecting consumers 
through consumer education. 

In this report, we identify a number of deficiencies in the department’s Licensing and Edu-
cation Program and Enforcement and Recovery Program that we have concluded reduce the 
overall level of protection being provided to real estate consumers. For example, our review 
finds that there is (1) a mismatch between the educational requirements for entry into the real 
estate field and the broad range of activities authorized by the license, (2) a lack of focus in the 
department’s enforcement activities on real estate transaction crimes, and (3) an onerous and 
time-consuming process for taking disciplinary actions against licensees who violate the law. 

To address these concerns, we offer a series of recommendations, summarized in Figure 1, 
for the Legislature’s 
consideration. Our 
recommendations 
would: tighten ex-
isting educational 
requirements, 
increase licensee 
accountability for 
violations of the 
real estate law, im-
prove department 
accountability for 
program outcomes, 
and expand con-
sumer access to—
as well as oversight 
of—the Recovery 
Account, which 
was established to 
enable consumers 
to recover dam-
ages resulting from 
fraud by real estate 
licensees. 
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Figure 1 

Summary of LAO Recommendations for Improving  
Real Estate Consumer Protection 

 

 Tighten Education Requirements 
 Require study on upgrading education requirements. 
 Require continuing education to be completed annually. 
 Require continuing education course providers to electronically submit 

student information. 

 Strengthen Enforcement of Real Estate Law 
 Reduce Commissioner’s burden of proof in administrative hearings. 
 Expand sanctions available to Commissioner. 
 Establish minimum standards for criminal convictions. 
 Require report on SAFE Act implementation. 

 Increase Department Accountability 
 Require report on program measures. 

 Update Consumer Education Materials 
 Develop plan to expand and update materials. 

 Expand Access to and Oversight of Recovery Account 
 Eliminate requirement for civil judgment or restitution order in certain 

cases. 
 Establish Recovery Account as stand-alone fund. 
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INTRODUCTION
In California, there are approximately 

533,000 state-licensed real estate agents. These 
licensees assist Californians in millions of real 
estate transactions annually valued in the bil-
lions of dollars. The primary mission of DRE is to 
protect the public in real estate transactions. This 
report examines the department’s licensing and 

enforcement programs to determine the depart-
ment’s effectiveness in protecting consumers. 
We first provide background information on the 
licensing and enforcement programs, then dis-
cuss our findings and offer recommendations to 
improve the effectiveness and efficiency of these 
programs. 

LICENSING REAL ESTATE AGENTS AND BROKERS
The primary mission of the DRE is to protect 

consumers from unskilled, incompetent, or un-
ethical real estate practitioners. The department 
carries out this mission through its Licensing and 
Education, Enforcement and Recovery, and Sub-
divisions programs:

➢	 The Licensing and Education Program 
processes applications for licensure—
mainly as real estate agents and bro-
kers—and conducts examinations to 
ensure that individuals who wish to enter 
the business meet specific statutory re-
quirements.

➢	 The Enforcement and Recovery Program 
conducts audits of licensees, investigates 

complaints, and prosecutes licensees in 
cases of unprofessional conduct. 

➢	 The Subdivisions Program issues public 
reports with relevant information on sub-
divided lands for sale. 

This report focuses on the licensing and enforce-
ment components of the department’s mission. 

Figure 2 shows the number of positions and 
amount of spending associated with each of these 
programs in 2008‑09. In total, the department has 
336 staff positions and a budget of about $45 mil-
lion to support its operations in 2008‑09. 

Real Estate Fund. The DRE’s expenses are 
covered entirely by industry fees (primarily 
license and examination fees). Revenues from 

these fees are deposited 
into the Real Estate Fund 
to support department 
operations. A portion of 
the revenues, however, is 
set aside in two subac-
counts: the Education 
and Research Account, 
and the Recovery Ac-
count. Specifically, up 
to 8 percent of license 

Figure 2 

Department of Real Estate  
Summary of 2008-09 Operations 

(Dollars in Millions) 

 Programs Personnel-Years Expenditures 

Licensing and Education 62.2 $9.4 
Enforcement and Recovery 168.4 28.2 
Subdivisions 53.8 7.1 
Administration (distributed) 51.6 — 

 Totals 336.0 $44.7 
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fee revenues may be deposited into the Educa-
tion and Research Account to support education 
and research to advance the field of real estate. 
Another 12 percent of license fee revenues is 
required to be deposited into the Recovery Ac-
count to compensate victims of fraud by real 
estate licensees. 

Real Estate Law. The state’s Real Estate Law, 
as it is generally known, exists primarily for the 
protection of the public in real estate transactions 
involving the services of an agent. To this end, 
it establishes the department and the Commis-
sioner as executive director of the department, 
as well as rules that govern the qualifications 
and conduct of licensees. The law, among other 

things, requires the Commissioner to enforce its 
provisions and grants him/her the authority to 
take disciplinary actions against licensees who 
violate the law. In particular, the Commissioner 
may revoke or suspend a license, or issue a mon-
etary penalty for noncompliance with the law. 

Licensing and Education

Real Estate Salesperson and Broker Licens-
es. California, like most other states, issues two 
types of real estate licenses: the salesperson and 
broker licenses. Both licenses have a four-year 
term. State law establishes the education and 
training requirements for each license, as shown 
in Figure 3. The key function of the Licensing 

Figure 3 

Current Requirements for Real Estate 
Salesperson and Broker Licenses 

Salesperson License  Broker License 

 18 years of age   18 years of age 
 Proof of legal residence in the United States   Proof of legal residence in the United States 
 Criminal background check   Criminal background check 
 9 units (semester) in Real Estate   24 units (semester) in Real Estate 
 Passage of written state examination   Passage of written state examination 

  
 Two years experience as a licensed salesperson  

(or a bachelor’s degree) 
   

Required Courses  Required Courses 
 Real Estate Practice   Real Estate Practice 
 Real Estate Principles   Legal Aspects of Real Estate 
 One course from list below:   Real Estate Appraisal 

— Legal Aspects of Real Estate   Real Estate Financing 
— Real Estate Appraisal   Real Estate Economics or Accounting 
— Real Estate Financing   Three courses from list below: 
— Real Estate Economics or Accounting  — Advanced Legal Aspects of Real Estate 
— Business Law  — Advanced Real Estate Finance 
— Escrows  — Advanced Real Estate Appraisal 
— Property Management  — Business Law 
— Real Estate Office Administration  — Escrows 
— Mortgage Loan Brokering and Lending  — Real Estate Principles 
  — Property Management 

  — Real Estate Office Administration 
  — Mortgage Loan Brokering and Lending 
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and Education Program is to ensure that individu-
als who work in the real estate industry meet 
these requirements. To this end, the program’s 
main activities are to process applications for 
original and renewal licenses (including verify-
ing that the applicant completed the required 
courses), administer state licensing examinations, 
issue licenses, and certify courses for continuing 
education. The department also publishes educa-
tional brochures and other materials for licensees 
and consumers. 

Both license types authorize the holder to 
engage in the full range of real estate transac-
tions. However, the salesperson license permits 
licensed activity only while in the employ of a 
broker. The specific activities authorized by the 
licenses are property management, real property 
sales (including sales of residential, commercial, 
and industrial properties, as well as raw land), 

Number of Licensees Has Grown Rapidly in Recent Years

Figure 4
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mortgage loan brokerage services, mortgage 
lending, loan servicing, and escrow services.

Licensing Workload. As of December 2008, 
there were approximately 533,000 real estate 
licensees. Of this number, about 153,000 were 
brokers, and 380,000 were salespersons. As 
Figure 4 shows, beginning in about 2001‑02, 
California experienced a major influx of individu-
als into the real estate business. This surge in 
licensees generally coincided with the uptick in 
the residential real estate market. Since 2001‑02, 
DRE has issued on average about 57,000 new 
licenses a year—more than 2.5 times the number 
issued annually in the preceding six-year period. 
The total licensed real estate workforce grew 
from 324,000 (in 2001‑02) to 542,000 licensees 
(in 2007‑08), an increase of 218,000 licensees, or 
67 percent. The total licensees peaked at about 
549,000 in November 2007. Recent data show 

that the number of real 
estate licensees has 
since started to decline, 
in response to the down-
turn in the real estate 
market. For example, 
at the end of Decem-
ber 2008, the 533,000 
licensees represented a 
3 percent decline from 
the peak reached  
13 months earlier. 

Enforcement 
and Recovery

Under state law, the 
Real Estate Commis-
sioner is responsible for 
enforcing all real estate 
laws “in a manner that 
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achieves maximum protection” (emphasis added) 
for the public. The Commissioner, who functions 
as the director of DRE, has the authority to inves-
tigate the real estate activities of any licensee or 
person conducting business that requires a real 
estate license. If the Commissioner determines a 
violation of the Real Estate Law has occurred, he/
she may—after an administrative hearing—sus-
pend or revoke the real estate license. 

The main activities of the program include: 
(1) investigations of applicants and licensees with 
criminal convictions, (2) investigations of written 
consumer complaints, (3) proactive audits and 
investigations of licensees, and (4) formal disci-
plinary actions against licensees who violate the 
law. The department has 168 staff to carry out 
these activities, with a budgeted support level of 
$28 million in 2008‑09.

The Recovery Account. The Recovery Ac-
count is a subaccount of the Real Estate Fund 
established to pay consumers who are victims of 
licensee fraud, misrepresentation, or deceit for 
any “actual and direct loss” resulting from a real 
estate transaction. Under current law, a person 
who wins a monetary judgment against a real 
estate licensee based on a loss suffered because 
of a fraud committed by the licensee may file a 
claim with DRE for payment from the Recovery 
Account. However, the individual must first seek 
to recover payment directly from the licensee 
and any other responsible party. A portion of the 
annual license fee revenue collected from real 
estate licensees is deposited into the account to 
pay such claims. 

REAL ESTATE CONSUMER PROTECTION  
NEEDS IMPROVEMENT 

Overall, our review of the Licensing and 
Education Program, as well as the Enforcement 
and Recovery Program shows that there are 
significant deficiencies in both programs. In the 
Licensing and Education Program, for example, 
we find that there is a mismatch between the 
education requirements and the knowledge and 
skills actually needed to practice real estate. As 
regards the Enforcement and Recovery Program, 
our review finds that most of DRE’s investigations 
and disciplinary actions do not involve viola-
tions of the real estate law or involve real estate 
transactions. In the following section, we dis-
cuss in detail these and other concerns we have 
identified regarding the way DRE performs these 
important functions. Our findings are based on 
academic research, department data, and discus-

sions with department staff and other experts in 
the real estate field. 

Licensure Little Guarantee  
Of Competency

The purpose of licensure is to ensure that 
individuals who practice in the profession of 
real estate are qualified and competent. This is 
why license applicants are required to complete 
a certain minimum level of real estate educa-
tion, and, in some cases (such as for the broker 
license), have specific work experience in the 
industry. The state, by granting the license, in ef-
fect assures consumers that license holders pos-
sess the requisite knowledge and skills deemed 
necessary by the state to competently handle 
the myriad of real estate transactions for which a 
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license is required. However, our review suggests 
there is a fundamental mismatch between the 
educational requirements for the license and the 
knowledge and skills actually needed to practice 
real estate. 

State Law and Exam Only Require Rudimen-
tary Understanding of Real Estate. Our review 
indicates that the DRE’s education require-
ments—particularly for the salesperson license—
cover only the basics of real estate. Specifically, 
the three courses (nine units) required for the 
salesperson license consists of two required in-
troductory courses in real estate and one elective 
course in a chosen area of focus—for example, 
property management. In general, these survey 
courses touch briefly on key topics of the broad 
field of real estate, with an emphasis on residen-
tial sales. The state exam for a salesperson simi-
larly is designed to require prospective licensees 
to demonstrate only a basic understanding of real 
estate with an emphasis on residential sales. 

Real Estate License Covers Many Activities. 
In contrast with the limited scope of DRE’s real 
estate educational requirements and testing, the 
real estate licenses issued by DRE authorize in-
dividuals to engage in a broad range of activities, 
including some specialties and types of transac-
tions that require a relatively high level of exper-
tise to competently advise and protect a consum-
er. In particular, real estate finance and mortgage 
loan brokerage, are examples of areas of real 
estate practice that have become very complex, 
with the availability of a multitude of financing 
options and products. Many real estate licensees 
provide this service, with some even working 
exclusively in mortgage brokerage services. Yet, 
there is no requirement that licensees wishing 
to offer (or specialize in) mortgage loan broker-
age services take a related course. Moreover, the 

state examination—for both the salesperson and 
broker license—is not designed to test compe-
tency in this aspect of real estate transactions.

No Experience Required for Some Real 
Estate Broker Applicants. The real estate profes-
sion relies heavily on the expertise and experi-
ence of, as well as supervision by, real estate 
brokers. In order to be licensed as a real estate 
broker, individuals are generally required to take 
more real estate courses than required for the 
salesperson license, pass a more difficult state 
examination, and have at least two years of 
full-time real estate experience. However, some 
applicants for the broker license, notably indi-
viduals with a bachelor’s degree (or higher) from 
an accredited college or university, are exempt 
from the experience requirement. Therefore, 
an individual with a bachelor’s degree and no 
related work experience conceivably could com-
plete the required real estate courses, pass the 
state broker’s examination, and open a real estate 
brokerage firm in less than one year. 

Concerns With Continuing  
Education Requirements

Real estate licensees are required to com-
plete 45 hours of continuing education to renew 
the four-year license. The department’s key re-
sponsibilities related to continuing education are 
to (1) review and approve courses for continuing 
education credit and (2) enforce the requirement 
of 45 hours of such coursework. Licensees who 
fail to complete the continuing education courses 
must cease to conduct business upon expira-
tion of their license. The objective is to ensure 
that licensees remain up to date on practices 
and related laws in the real estate business. The 
requirement is particularly important in light of 
the limited education and experience required to 
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obtain the license. We identified two weaknesses 
in the way the state implements the continuing 
education requirement for real estate profession-
als. One is related to the term of the license and 
the other to the department’s process of verifying 
completion. We discuss these weaknesses below. 

Continuing Education Is Not Continual. Cal-
ifornia’s real estate license is a four-year license. 
As noted above, under current practice, licens-
ees are allowed up to four years to complete the 
required 45 hours of continuing education. The 
courses can be taken any time within the four-
year period; therefore, a licensee could conceiv-
ably wait until the fourth year of the license 
before taking any continuing education courses. 
When this occurs, it works against the primary 
objective of the continuing education require-
ment which is to protect consumers by requir-
ing licensees to remain up to date on practices 
and laws in the real estate business. Because the 
educational requirements for entry to the field 
are fairly minimal, it seems particularly important 
that continuing education be carried out through-
out the four-year period. Notably, California is 
one of only three states that offer a four-year 
license. (The others are Georgia and Arizona.) 
Most states offer a two-year license, and thus re-
quire licensees to complete continuing education 
requirements within a shorter period. 

Continuing Education Verification Process 
Lacking. Each continuing education course ap-
proved by DRE is assigned a unique eight-digit 
code. Upon completion of a DRE-approved 
course, licensees typically receive a certificate 
that includes the course code. Then, as part of 
the license renewal application, DRE requires 
licensees to provide the course code, date, and 
location of the course, and certify under pen-
alty of perjury that the information is true. The 

department checks the information supplied by 
the licensee against information in its database 
regarding the course code and where and when 
the course is offered. If the information matches, 
the licensee is presumed to have successfully 
completed the course. This process, however, 
does not attempt to ascertain if the licensee actu-
ally completed the required course.

Moreover, the process is vulnerable to cheat-
ing because any licensee who actually completes 
a continuing education course can share with 
others the information required to claim credit 
for the course. This loophole in the verification 
process potentially allows licensees to evade the 
continuing education requirements intended to 
protect consumers. 

Broad Scope of License Presents  
Challenge for Enforcement

Mortgage Loan Brokerage Difficult to 
Regulate. California is unique in that real estate 
licensees are authorized to serve as a mortgage 
broker who, in addition to facilitating the sale of 
real property, can also negotiate loans secured 
by liens on real property. In most other states, 
mortgage brokers are regulated by the state’s 
banking departments rather than their real estate 
regulators. This is because historically mortgage 
loan brokerage has been regarded as more of a 
financial service than a real estate service. 

In recent years, particularly in the years lead-
ing up to and immediately following the sub-
prime mortgage fallout, the DRE experienced an 
increase in the number of complaints related to 
mortgage brokers and has attempted to respond 
by focusing its enforcement efforts on licensees 
who provide those services. However, it has 
real challenges in doing so effectively. That is 
because all licensees can engage in any of the 
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activities authorized by the license—including 
mortgage loan brokerage—yet most are not re-
quired to provide ongoing reports on the nature 
of their real estate practices. As a result, the de-
partment does not know at any given time how 
many of its licensees are providing these ser-
vices. Therefore, it can neither assess the overall 
level of risk to consumers nor determine the best 
allocation of its enforcement resources. 

Federal Legislation Would Improve State 
Oversight of Mortgage Brokers. In July 2008, 
the U.S. Housing and Economic Recovery Act 
was signed into law. Title V of the act, known as 
the Secure and Fair Enforcement for Mortgage 
Licensing Act of 2008 (or SAFE Act), establishes 
a national licensing and registration system for 
“loan originators.” While key implementation 
details are still being worked out by the U.S. 
Department of Housing and Urban Develop-
ment, the act has the potential to improve the 
regulation of mortgage brokers in California, and 
in so doing provide a higher level of consumer 
protection. The act requires mortgage brokers to 
complete pre-license and continuing education 
specific to mortgage loan brokerage, which is 
not required under current state law. The act also 
calls for the creation of a database of individuals 
who provide mortgage loan brokering services 
that would allow state regulators to more effec-
tively monitor the activities of mortgage brokers. 
We discuss the federal legislation in detail in the 
text box on the next page. 

Most Investigations Do Not Involve  
Real Estate Transactions 

As discussed earlier, the Enforcement and Re-
covery Program investigates three types of cases: 
(1) consumer complaints, (2) so-called “rap cases,” 
and (3) petitions for reinstatement of a license 

that previously has been restricted or suspended. 
The consumer complaint investigations focus 
on alleged violations of the Real Estate Law by a 
licensee or unlicensed individual. These typically 
involve consumer allegations of fraud or dishon-
esty by a licensee in a real estate transaction. 

A rap case is an investigation into a licensee 
or applicant who has pled guilty or no contest 
to a charge, or been found guilty or convicted 
of a felony or another type of crime “substan-
tially related to the qualifications, functions, and 
duties of a real estate licensee.” Rap cases most 
often do not involve crimes committed as part 
of a real estate transaction, but rather involve a 
variety of misdemeanors and felonies, including 
such crimes as driving under the influence of 
alcohol, domestic violence, or petty theft. Many 
rap cases involve a license applicant (rather than 
a licensee) and thus are concerned primarily with 
who is allowed to obtain a license. Consumer 
complaints, in contrast, focus on monitoring real 
estate transactions by those who already have a 
license. An individual whose license has been 
suspended or restricted may petition the Com-
missioner for full reinstatement of the license.

How Does DRE Track Criminal Convictions? 
Under current law, applicants for an original real 
estate license are required to provide fingerprints 
for a criminal background check by the State De-
partment of Justice (DOJ). They are also asked to 
provide information regarding any prior convic-
tions on the license application. Any convictions 
revealed in the application or by the criminal 
background check would trigger a rap investiga-
tion. The DOJ also uses the fingerprints provided 
at the time of application to notify DRE of any 
subsequent arrests or convictions by licensees. 

Our review of department workload data 
shows that in recent years investigations of rap 
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Federal Law Sets New Rules for Mortgage Brokers

The Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (or SAFE Act) was 
enacted in response to problems related to the subprime mortgage crisis. The measure aims to 
strengthen consumer protections in the real estate lending market by creating a single Internet-
based licensing system that would be used by all states to license individuals as loan originators. 

Key Provisions of the SAFE Act of 2008

As some of its key provisions, the SAFE Act:

➢	 Requires Mortgage Brokers to Be Licensed as Loan Originators. The act prohibits 
individuals from engaging in mortgage loan brokerage activities without first becoming 
licensed as a “loan originator.” The act defines a loan originator as any individual who  
(1) takes a residential loan application, and (2) offers or negotiates the terms of a resi-
dential mortgage loan for compensation or gain. It does not include clerical or adminis-
trative staff, or an individual or entity that only provides real estate sales services.

➢	 Establishes National Mortgage Licensing System and Registry. The act encourages 
states, in consultation with the Conference of State Bank Supervisors and the American 
Association of Residential Mortgage Regulators, to establish a national mortgage licens-
ing system that would be used by state regulatory agencies to license and register loan 
originators. Individuals wishing to become licensed as a loan originator in any state 
would apply and annually register using the Internet-based system. States retain author-
ity to approve, deny, suspend, or revoke licenses for loan originators. 

➢	 Sets Minimum Licensing Standards for Loan Originators. At a minimum, individuals 
are required to: (1) complete 20 hours of pre-license education; (2) pass a written exam-

cases have accounted for the majority of the 
department’s enforcement efforts. Figure 5 shows 
DRE Investigations Unit workload by type of case 
from 2004‑05 through 2007‑08. As the figure 
shows, rap cases represented 55 percent to 
60 percent of the total investigations workload. 
Consumer complaints represented 37 percent to 
42 percent of total workload. With the downturn 
in the real estate market over the last couple 
of years, the number of applicants has already 
dropped significantly. As a result, we would 

anticipate that the department will soon begin to 
experience a decline in the number of rap cases. 

The workload generated from investigations 
varies by the type of case. In general, consumer 
complaint investigations take longer than the 
other types of investigations as they often involve 
follow-up interviews with the complainant(s), 
interviews with various witnesses, as well as re-
views of related mortgage documents. Moreover, 
depending on the nature of the complaint and 
the initial findings of the investigation, complaints 
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ination; (3) submit fingerprints to the Federal Bureau of Investigations for a background 
check; and (4) show financial responsibility through a surety bond, net worth statement, 
or by contributing to a state fund. In order to renew the license, individuals would be 
required to annually complete eight hours of continuing education. States could enact 
higher licensing standards for loan originators. 

➢	 Provides HUD “Backup Authority” for Noncompliant States. Under the act, California 
has until July 2009 to comply with the act, but may request an extension of up to two 
years from the secretary of the U.S. Department of Housing and Urban Development 
(HUD). In the event a state does not comply, the HUD secretary has the authority to 
establish a system for individuals in non-compliant states to meet the licensing and reg-
istration requirements of the act. 

Licensing of Mortgage Loan Brokers in California

California, like most other states, already regulates mortgage lending activities covered by 
the federal act. There are four licenses under which an individual (or entity) can legally provide 
some level of mortgage brokerage services. These are the real estate salesperson and broker 
licenses administered by DRE, and the finance lender license and residential mortgage broker 
licenses administered by the Department of Corporations (DOC). While DRE licenses indi-
viduals, the DOC mostly licenses entities. The SAFE Act would require DRE licensees, as well 
as some individuals who are employed by the entities licensed by DOC, to become licensed 
under the act. Under the SAFE Act, some employees of state-chartered banks and credit unions 
are also required to register. 

Federal Law Sets New Rules for Mortgage Brokers (continued)

Figure 5 

Investigations Unit Workload 

Number of Cases by Type 

 2004-05 2005-06 2006-07 2007-08 

Consumer complaints 3,148 3,297 4,113 4,509 
Rap investigations 4,309 5,246 6,539 5,889 
Petitions for reinstatement 275 222 440 322 

 Totals 7,732 8,765 11,092 10,720 
     

Complaints as share of total 41% 38% 37% 42% 
Raps as share of total 56% 60% 59% 55% 

 

may also lead to audits 
of licensee records. In 
contrast, rap investiga-
tions mostly involve 
reviewing court-certified 
documents and other 
paperwork submitted by 
the applicants to deter-
mine if the crime is sub-
stantially related to the 
business of real estate. 
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Based on the average number of investiga-
tion hours reported by DRE for each case type, 
Figure 6 shows our rough estimate of the way 
DRE’s investigative staff has been allocated 
among the different types of cases. Overall, we 
estimate that rap cases and consumer complaints 
demanded roughly equal portions of the depart-
ment’s investigative resources. In two of the four 
years reported, rap investigations required more 
staff resources than the other types of cases. 

What Drives Rap Caseload? The relatively 
high number of rap cases partly reflects growth 
in the number of applicants and licensees during 
the recent real estate boom. The department 
has little control over such trends. However, the 
size of the rap caseload also partly reflects the 
lack of specificity in state law as to the minimum 
license qualifications for honesty and integrity. 
For example, rather than outright prohibiting 
individuals who have been convicted of a felony 
from obtaining a license, state law grants the 
Commissioner discretion to deny an applicant 
based on a conviction for a felony or other crime 
substantially related to real estate. As a result, 
the Commissioner has to make judgments on a 
broad range on crimes, and must determine how 
the crimes relate to the practice of the real estate 
business. This has led to an overly complex and 
cumbersome process that requires significant 

Figure 6 

How Resources Are Allocated for DRE Investigations 

Estimated Positions by Caseload Type 

 2004-05 2005-06 2006-07 2007-08 

Consumer complaints 20 20 25 28 
Rap investigations 18 22 28 25 
Petition for reinstatement 3 3 5 4 

 Totals 41 46 59 57 
  Detail may not total due to rounding. 

 

resources and which diverts resources that could 
be used to conduct additional or more in-depth 
investigations of consumer complaints. 

Disciplinary Actions Rare, and Few 
Involve Real Estate Transactions

Based on the findings of an investigation, the 
Commissioner may seek to revoke or suspend 
a license, issue a restricted license, or publicly 
reprimand (or “reprove”) a licensee. In addition, 
when notified of pending disciplinary actions, 
some licensees voluntarily surrender their li-
cense. Figure 7 shows the frequency of these 
types of outcomes of investigations. 

Roughly 0.1 Percent of Licensees Affected 
by Disciplinary Action. As the figure shows, the 
number of disciplinary actions has varied some-
what from year to year. In 2007‑08, there were 
710 disciplinary actions, somewhat more than in 
previous years. The two most common disciplin-
ary actions were license revocations and license 
suspensions. Overall, disciplinary action is very 
rare. For instance, as shown in Figure 7, disciplin-
ary actions affected about only 0.1 percent of 
existing licensees. 

Most Disciplinary Actions Not Result of 
Real Estate Transactions. Given that the depart-
ment’s mission is to protect consumers engaged 
in real estate transactions, one might expect the 

department to focus 
more of its enforcement 
efforts on these types of 
transactions to resolve 
complaints as well as 
deter misconduct by 
licensees. However, this 
is not the case. As we 
discussed above, most 
of DRE’s investigations 
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Figure 7 

Frequency of Disciplinary Actions 

Number of Cases 

 2003-04 2004-05 2005-06 2006-07 2007-08 

License revoked 139 236 227 247 376 
License suspended 120 110 102 113 136 
License restricted 165 250 168 147 122 
Voluntary surrenders 73 60 38 46 72 
Public reprovals 3 6 23 10 4 

 Totals 500 662 558 563 710 
As share of licensees 0.13% 0.15% 0.11% 0.10% 0.13% 

 

do not involve such crimes, but rather focus on 
other types of crimes not directly related to any 
real estate transaction. The available data on 
DRE disciplinary actions reflect this fact. 

Figure 8 summarizes DRE disciplinary ac-
tions by type of violation for a recent one-year 
period—from March 2007 to February 2008. 
As the figure shows, of all the disciplinary ac-
tions brought by DRE during that period, 379, or 
59 percent, involved a licensee who was arrested 
and convicted (mostly by local authorities) of one 
or more crimes. Thus, the majority of disciplin-
ary actions are not the result of consumer com-
plaints, or crimes directly related to real estate 
transactions, but instead involve various other 
crimes (such as resisting arrest, driving under 
the influence of alcohol, 
spousal abuse, theft, 
burglary, and assault with 
a deadly weapon). 

The data also indi-
cate that licensees with 
such a local criminal 
conviction were more 
than twice as likely to 
have their license re-
voked than licensees 
disciplined for other 

reasons. While 73 percent of licensees with a 
criminal conviction had their license revoked, 
only 33 percent of licensees disciplined for other 
reasons were subject to license revocations. 
Based on these statistics, it appears licensees are 
more likely to lose their license for a charge of 
driving under the influence of alcohol, for ex-
ample, than for misrepresentation in a real estate 
transaction.

While we would acknowledge that disciplin-
ary actions against licensees for these types of 
crimes do in fact provide some protection to 
consumers, consumers might be better served if 
the department focused more of its enforcement 
efforts on crimes or violations committed as part 
of a real estate transaction. 

Figure 8 

Disciplinary Actions by Type of Violation 

March 2007 Through February 2008 

 
License 

Revocation 
License 

Restriction Suspension 
Suspension 

With Stay Totals 

Criminal convictiona 278 101 — — 379 

Real estate transaction violationsb 86 52 5 116 259 

Totals 364 153 5 116 638 
a Disciplinary actions based on raps. 
b Based on consumer complaints. 
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Many Real Estate-Related Disciplinary Ac-
tions Are for Technical Violations. Our review 
suggests that many of the disciplinary actions 
taken because of real estate transactions are 
based on “technical violations,” rather than de-
frauding or making substantial misrepresentations 
to consumers. Some examples of technical viola-
tions include failure to comply with trust fund ac-
counting regulations or failure to post a license at 
the office. These types of violations are typically 
identified as part of a DRE audit, and frequently 
have no identifiable victim. The actual number of 
such technical violations is unknown because of 
the manner in which the department collects and 
reports data on disciplinary actions. However, our 
review of available data on DRE audits and disci-
plinary actions suggests that technical violations 
potentially account for 30 percent to 40 percent 
of real estate-related disciplinary actions. 

Complaints by Department on Decline

According to the department, some of its 
investigations are based on news stories or other 
informal sources of information. In these cases, 
the DRE is considered the complainant. These 
proactive investigations are intended to increase 
the department’s presence in the field, and in so 
doing, provide an added incentive for licensees to 
comply with the Real Estate Law. Figure 9 com-
pares the number of complaints filed by DRE and 
consumers during two 
successive four-year peri-
ods to examine the long-
term trend. As the figure 
shows, the number of 
complaints filed by DRE 
against real estate licens-
ees dropped from 27 per-
cent of all complaints 

to 16 percent of complaints in the most recent 
period. Overall, the data suggest that the depart-
ment’s proactive efforts have declined while the 
number of consumer complaints have increased 
in total and as a proportion of those filed. 

Lengthy Disciplinary Process  
Limits Consumer Protection 

Average Case Processing Time Exceeds 
One Year. When a consumer complaint is filed, 
the department conducts a complaint investiga-
tion. Depending on its findings, the investiga-
tion could lead to an audit, further evidence-
gathering, a review by the department’s legal 
section, and, finally, an administrative hearing on 
charges against a licensee. Most complaints do 
not go through the entire process, as many drop 
out after the initial investigation—typically for 
lack of evidence. However, DRE estimates the 
average processing time to be about 420 days 
(or 14 months) for a complete case to go from 
complaint investigation through an administrative 
hearing. The department’s goal is to complete 
the disciplinary process within a year. As of Janu-
ary 31, 2009, about 27 percent of cases (or  
1,860 cases) were more than a year old. 

Why Does the Processing Time Exceed One 
Year? The type and complexity of complaints, 
and the experience and skill of DRE investiga-
tors, have a significant impact in determining 

Figure 9 

DRE Filing Fewer Complaints Against Licensees 

Complaints by Type 

 1999-00 to 2002-03 2003-04 to 2006-07 

DRE complainant 2,387 26.9% 1,331 15.8% 
Public complainant 6,474 73.1 7,094 84.2 

 Totals 8,861 100.0% 8,425 100.0% 
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the length of time needed to resolve these DRE 
cases. Our review shows that two other major 
factors also play a role. These are: 

➢	 High Standard of Proof Set for DRE 
Disciplinary Actions. State law requires 
the Commissioner to follow certain 
procedures to take a formal disciplinary 
action against a licensee, including filing 
an accusation against the licensee and 
having a formal hearing before an admin-
istrative law judge pursuant to a state law 
known as the Administrative Procedures 
Act. The administrative hearing process 
is designed to protect the rights of the 
individuals involved. In cases involving 
disciplinary action against a licensee, 
DRE has the burden of proof, and is re-
quired to prove by clear and convincing 
evidence to a reasonable certainty that 
there was a violation of the Real Estate 
Law. This legal standard of proof is the 
highest evidentiary standard in a civil 
court. According to DRE staff, this high 
standard of proof in administrative hear-
ings partly explains why investigations 
take a long time, as well as why some 
complaints are dismissed due to lack of 
sufficient evidence. In the text box on 
the next page, we discuss in more detail 
current practice related to the standard of 
proof in administrative hearings.

➢	 Competing Priorities. As we discussed 
earlier, the department’s enforcement 
workload is comprised mostly of con-
sumer complaints and rap cases. The 
length of time to process consumer 
complaints is determined in part by the 
allocation of staff resources between 

these two activities. Conceivably, the 
department could process more com-
plaints if more resources were aimed at 
those types of investigations as opposed 
to rap investigations. As we noted earlier, 
only about one-half of the department’s 
investigative staff resources are spent 
handling consumer complaints investiga-
tions. Since consumer complaints involve 
actual real estate transactions, this means 
that only one-half of the department’s 
enforcement activities are geared toward 
monitoring individuals who are actually 
licensed and currently engaged in real 
estate transactions. 

Consumer Complaints Understated

Cases Not Always Reported to DRE. Our 
review indicates DRE consumer complaint data 
understate the level of real estate consumer 
complaints and consumer dissatisfaction. Many 
local law enforcement agencies—namely district 
attorneys, sheriffs, and police departments—take 
consumer complaints on real estate transactions, 
but some do not routinely report these cases to 
DRE. Consequently, the extent to which com-
plaints are understated is unknown, but could 
potentially be significant. 

In addition, our analysis suggests that the 
data about these cases are also understated be-
cause some consumers probably choose not to 
file a complaint for a host of reasons, including 
most notably the fact that consumers often have 
little to gain by filing a complaint. Even if DRE 
finds evidence of fraud and revokes the agent’s 
license, it does not have the authority to order 
the licensee to pay damages, refund the consum-
er, or cancel a contract. Another potential factor 
that could be suppressing real estate-related 
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Is “Clear and Convincing Evidence” the Appropriate  
Standard of Proof for Real Estate Agents? 

Standards of Proof in Administrative Hearings Differ. The state Office of Administrative 
Hearings (OAH) conducts administrative hearings on charges filed against various types of li-
censees, including doctors, lawyers, and real estate salespersons and brokers. The OAH applies 
two differing standards of proof in such hearings to determine whether to revoke or suspend 
a license: (1) the preponderance of the evidence, which is analogous to “the majority” of the 
evidence, and (2) the much higher standard of clear and convincing evidence to a reasonable 
certainty. In general, the lower standard—preponderance of the evidence—applies to state 
occupational licenses that do not have education and training requirements, while the higher 
standard applies to licenses that do require education and training. 

According to OAH, since statute—with few exceptions—does not provide guidance as 
to which standard to apply for the different licensed occupations, its approach is based on 
case law (particularly, Ettinger v. Medical Board of California). The courts have ruled that the 
standard of clear and convincing evidence is the appropriate standard for licenses that require 
extensive education and training (such as doctors or lawyers). The court rationale for this higher 
standard is that it is appropriate based on (1) the “quasi-criminal” nature of the proceeding and 
(2) the “vested interest rights” of the license holder. 

Consumers Disadvantaged. Our analysis found some problems with the way that this 
standard of proof is being applied by OAH to real estate licensees as well as certain other types 
of professions licensed by the state. For example, the OAH process does not account for the 
fact that education requirements for different types of occupational licenses vary significantly. 
The real estate salesperson license, which requires only nine units of prelicensure education, 
is now getting the same standard of legal protection in disciplinary hearings as the physician’s 
license, which requires far more formal education and training at a much greater expense to the 
licensee.

According to DRE, the difficult challenges posed by application of the clear and convincing 
proof standard partly explain why many consumer complaints are dismissed for lack of suf-
ficient evidence, and why investigations of consumer complaints take 14 months on average to 
close. 

What Can the Legislature Do? The Legislature has expressly provided that licenses for cer-
tain businesses may be revoked or suspended using a preponderance of evidence standard of 
proof. For example, under state law, licenses to provide child care, substance abuse treatment, 
and health care may be suspended or revoked based on the preponderance of the evidence 
standard. As regards licenses that have education requirements, the Legislature may want to 
evaluate each license and determine based on the level of required education (and the amount 
of time and expense required to attain such education) which standard of proof should apply.

L E G I S L A T I V E  A N A L Y S T ’ S  O F F I C E

A N  L A O  R E P O R T

18



complaints is a lack of awareness of consumers 
of their rights and what they should expect of 
their real estate agent. 

No Effort to Identify Trends. The depart-
ment’s database of consumer complaints could 
be a useful tool in monitoring emerging trends in 
the real estate business, as well as identifying the 
need to shift priorities and resources between 
and within programs in order to provide effective 
consumer protection. Our review and discus-
sions with the department suggest, however, that 
the department does not use its complaint data 
to identify trends or to guide how the depart-
ment could most effectively direct its resources. 
This probably explains why little or no effort is 
made by DRE to identify real estate complaints 
filed locally. 

Consumer Education Materials  
Not Consumer-Friendly 

In addition to its licensing and enforcement 
activities, the department also publishes educa-
tional material for licensees and consumers. The 
materials cover a range of topics, and are avail-
able in the department’s field offices, as well as 
on its Internet Web site. In reviewing the depart-
ment’s educational materials, we noted a couple 
of areas of concern. 

Some Materials Hard to Read. We found 
most of the publications cumbersome to read. In 
particular, most DRE publications are not user-
friendly or consumer-oriented. Specifically, they 
lack concise explanations of often-technical real 
estate industry terms or charts that make it easy 
for consumers to find specific information. 

Key Information Missing. Our review 
showed that DRE’s consumer materials mostly 
focus on specialized topics, such as living in 
common-interest developments (condominiums), 

purchasing a mobile home, and reverse mortgag-
es. While we think such information is useful to 
consumers, we noted an absence of consumer-
oriented materials that focus more generally on 
the consumer’s rights in the process of purchas-
ing a home or other real estate, and the fiduciary 
responsibility of the real estate agent in that 
process. 

We also found that the department’s Web 
site does not provide certain key information 
about the Recovery Account. For example, the 
department does not provide specifics as to the 
types of expenses that are reimbursed by the ac-
count, or how a consumer may obtain the legal 
services required to obtain a monetary judgment. 
Many other states provide this and other key 
information in a “frequently asked questions” 
display on their Web site. Without such basic 
information, some real estate consumers may 
lack the understanding necessary to help protect 
themselves against fraud or misrepresentation. 
Moreover, the department’s enforcement efforts 
are limited to some extent since many consumers 
potentially are not informed about when there 
may be a basis for filing a complaint with DRE.

Access to Recovery Account Limited

As we noted earlier, the Recovery Account 
provides a source of funds to pay damages to 
consumers who become victims of fraud by a 
real estate licensee. Under state law, the Com-
missioner is required to deposit 12 percent of li-
cense fee revenues into the account for payment 
of claims. Beginning January 2009, the maximum 
allowable payment is $50,000 for a single real 
estate transaction, and a total of $250,000 per 
licensee. 

Historically, Few Claims Filed. In recent 
years, the number of claims filed has been rela-
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tively low compared to prior years. For example, 
during the past five years (2003‑04 to 2007‑08), 
the department received an average of about 50 
claims per year, as compared to an average of 80 
claims per year for the preceding five-year period 
(1998‑99 to 2002‑03). During the past 12 years, 
the highest number of claims filed in a single 
year was 165, and the highest number of claims 
paid in a single year was 106. The dollar value 
of these claims is also very small on a statewide 
basis—less than $300,000 a year.

Inaccessible to Many Consumers. Several 
factors explain why so few claims are filed or 
paid from the Recovery Account. In order to 
seek payment from the fund, a consumer must 
have obtained a civil judgment or criminal 
restitution order against a real estate licensee, 
and tried unsuccessfully to satisfy the judgment. 
Our discussions with attorneys who handle real 
estate cases suggest that such a lawsuit could 
easily cost tens of thousands of dollars. This sum 
of money most likely puts litigation—and thus 
the Recovery Account—out of reach for many 
Californians, particularly individuals who may 
have recently purchased a home or other piece 
of property.

Legislation Raises Award Limits. The maxi-
mum award of $20,000 per transaction is low 
compared to both the cost of bringing a lawsuit 
and the value of property in California. This 
may also explain in part the small number of 
Recovery Account claims. Chapter 279, Statutes 
of 2008 (AB 2454, Emmerson), increases the 
maximum claim payment for any one transaction 
from $20,000 to $50,000 for claims filed after 
January 1, 2009. It also increases from $100,000 
to $250,000 the maximum amount paid on 
behalf of any licensee. For aggrieved consumers 
who can afford to bring a lawsuit in civil court, 

the higher claim limits may provide a greater 
incentive to seek payment from the Recovery 
Account. 

Fund Balance Was Excessive. The laws 
governing the account establish a minimum and 
maximum level of funds that should be in the ac-
count at any given time. The minimum amount is 
$200,000, and the maximum amount is $3.5 mil-
lion. If the Recovery Account balance is less than 
$200,000 at the end of the year, the license fee 
automatically increases by $7 for the broker li-
cense and by $4 for the salesperson license, with 
the additional revenues generated accruing to 
the account. If, at the end of the fiscal year, the 
account balance exceeds $3.5 million, the ex-
cess amount is credited to the Real Estate Fund. 
The law also provides the Commissioner some 
flexibility to transfer funds into and out of the 
Recovery Account, depending on the resources 
needed to pay victim claims. 

Our review of the department’s financial data 
suggests that the department has not managed 
the Recovery Account in a fashion consistent 
with the requirements of state law. Specifically, 
at the end of 2007‑08, the department reported 
that the Recovery Account had a fund balance of 
$15 million—an amount far in excess of the cur-
rent $3.5 million statutory maximum. While the 
Commissioner has the authority to transfer into 
the account “any amounts as are deemed nec-
essary,” the low level of victim claims in recent 
years (less than $300,000 annually) would not 
have substantiated such a transfer. 

Notably, shortly after we asked the depart-
ment about this discrepancy between the statu-
tory requirements for the Recovery Account bal-
ance, and its reported fund balance, the excess 
funds were transferred to the department’s main 
operating fund. 
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Defrauders Allowed to Walk Away From 
Debt to Recovery Account. Under the Recovery 
Program, the agent loses his/her license until the 
Recovery Account is repaid for any payments 
made to victims on their behalf. The data sug-
gest that many real estate licensees do not make 
these repayments. Our discussions with the de-
partment suggest that it makes little, if any, effort 
to collect this money. For example, the depart-
ment could not provide information on the total 
repayments due to the fund. Its approach has 
been not to require defrauders to repay unless 
and until these individuals want to restore their 
license privileges. The flaw in this approach, in 
our view, is that it effectively reduces the level 

of personal responsibility that licensees bear for 
their actions, and is therefore counterproductive 
to the laws designed to protect consumers and 
deter fraud by licensees. 

In addition, to the extent that these individu-
als do not repay the account, it potentially cre-
ates some pressure to raise license fees to main-
tain the solvency of the account. For example, 
under current law, if the Recovery Account fund 
balance falls below $200,000, license fees are 
automatically increased. In effect, under these 
circumstances, real estate licensees who abide 
by the Real Estate Law bear an additional finan-
cial burden caused by those who have defrauded 
real estate consumers.

RECOMMENDATIONS TO IMPROVE OVERSIGHT, 
ENFORCEMENT, AND CONSUMER PROTECTION

As discussed in this report, we have identi-
fied a number of shortcomings in the licensing 
and enforcement efforts by the department. We 
believe there are actions that can be taken to 
address these shortcomings and improve the 
overall level of consumer protection in the real 
estate market. To this end, we offer below a set 
of recommendations designed to tighten existing 
educational requirements for real estate licens-
ees, increase licensee accountability for viola-
tions of the Real Estate Law, and improve depart-
ment accountability for program outcomes. We 
further recommend that the department update 
and expand consumer education materials to 
help increase consumer awareness of their rights 
and the obligations of real estate licensees. 

Education Requirements 
Could Be Tightened

Require Report on Education Requirements. 
We recommend that the Legislature examine the 
potential benefits and costs of increasing the cur-
rent educational requirements to obtain the real 
estate salesperson and broker licenses. As we 
discussed, our review suggests that current state 
law requires licensees to have only a rudimen-
tary understanding of the profession despite the 
fact that real estate encompasses some complex 
activities, such as real estate finance and mort-
gage loan brokerage services. 

We think the education requirements of the 
SAFE Act partially address our concerns, particu-
larly those related to mortgage brokers. In addi-
tion, however, we recommend that the depart-
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ment be directed to commission a study to evalu-
ate the adequacy of the state’s current education 
requirements, and to report its findings to the 
Legislature. We recommend that the study evalu-
ate the potential benefits and trade-offs of such 
an action. On the one hand, increasing the edu-
cational requirement could potentially increase 
the competency of real estate professionals. On 
the other hand, such a change could make it 
more difficult for some individuals to enter the 
real estate profession, reducing competition and 
consumer choice in the selection of licensed 
salespersons and brokers. The funding now 
available in the Education and Research Account 
should be sufficient to pay for such a study. 

Require Continuing Education to be Com-
pleted Annually. As discussed, under current law 
licensees are allowed to complete the continuing 
education requirements any time within the four-
year license period, which allows them to delay 
participation in such coursework for several years. 
Because real estate and related state and federal 
laws are constantly changing, this potentially 
places the consumer at greater risk of selecting a 
real estate professional who is not aware of cur-
rent real estate practices or legal requirements. We 
recommend that the Legislature amend the law to 
require licensees to annually complete a certain 
share of their continuing education credits. This 
would be similar to the requirements for real estate 
licensees in other states, as well as for loan origina-
tors subject to the new federal SAFE Act. Requir-
ing each licensee to complete courses in such a 
manner would promote continuous training, and 
thus provide a greater assurance that agents in fact 
remain up to date on real estate business practices 
and state laws designed to protect consumers. 

Require Providers to Submit Information on 
Licensees Who Complete Courses. We found 

that California’s Department of Insurance, as 
well as licensing agencies in several other states, 
require continuing education providers to submit 
to the licensing authority the names and license 
numbers of individuals who successfully com-
plete their course offerings. In Texas, for ex-
ample, course providers submit the information 
electronically, and the system automatically up-
dates licensee records to reflect the completion 
of continuing education requirements. We think 
adopting a similar approach at DRE would be a 
significant improvement over the department’s 
current system, since the process would be less 
vulnerable to abuse. As such, it would provide a 
higher degree of consumer protection than the 
current continuing education verification pro-
cess. For these reasons, we recommend that the 
Legislature enact legislation requiring the provid-
ers of real estate continuing education courses to 
submit the names and license numbers of indi-
viduals who successfully complete their course 
offerings. We believe the cost of establishing 
such as system would be minor. 

Strengthen Enforcement of  
Real Estate Law

Reduce Commissioner’s Burden of Proof in 
Administrative Hearings. As discussed above, the 
DRE faces a high burden of proof in administrative 
hearings to revoke or suspend a real estate agent’s 
license—one requiring proof by clear and con-
vincing evidence to a reasonable certainty. This 
standard seems to be out of line with other types 
of state licensees with limited educational require-
ments. According to the department, this partly 
explains why many consumer complaints are 
dismissed for lack of sufficient evidence, as well 
as why few complaints result in disciplinary ac-
tions against licensees. We think that the deterrent 
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effect of the department’s enforcement activities 
is probably diminished by the low rate of disciplin-
ary action for violations of the Real Estate Law. 

Our discussions with DRE staff and adminis-
trative law judges indicate that reducing the bur-
den of proof from “clear and convincing” to “a 
preponderance of the evidence” would make it 
easier for the department to hold more licensees 
accountable for violations of the law, and thus 
provide licensees more of an incentive to comply 
with the law. This may also reduce the average 
time required to take disciplinary actions against 
dishonest or incompetent licensees. 

Authorize Additional Sanctions. We recom-
mend that the Legislature adopt legislation to 
broaden the Commissioner’s authority to enforce 
additional types of sanctions and penalties (such 
as fines) for lack of compliance with the real 
estate laws. The Legislature should also require 
the Commissioner to develop a schedule of these 
alternative sanctions designed to deter unwanted 
behavior and to provide a swift disciplinary re-
sponse to violations of the law. 

Establish Minimum Standard for Criminal 
Convictions. State law requires license appli-
cants to provide fingerprints for purposes of a 
background check, and grants the Commissioner 
broad discretion to approve or deny applica-
tions based on a review of past criminal convic-
tions. This has resulted in a significant number 
of rap investigations, particularly during periods 
of high real estate market activity when applica-
tions increase. This diverts resources away from 
monitoring licensees, and investigating consumer 
complaints, which has resulted in extended pro-
cessing times for consumer complaints. We rec-
ommend the adoption of legislation to establish a 
more definitive standard for criminal convictions 
than exists under current law. 

Rather than grant the Commissioner broad 
discretion as it relates to prior criminal convic-
tions, we recommend that state law instead 
explicitly prohibit individuals with one of certain 
specified felony criminal convictions (or with any 
felony conviction within the five-year period pre-
ceding the date of application for licensing) from 
obtaining the license. This would likely reduce 
the number of rap investigations and free up DRE 
staff resources to monitor existing licensees and 
investigate consumer complaints. The level of re-
duced rap investigations and freed up resources 
would depend on the extent to which the Leg-
islature chose to make offenders with specified 
criminal convictions explicitly ineligible for a real 
estate license. 

Require Report on Implementation of SAFE 
Act. The SAFE Act was enacted in response to the 
subprime mortgage crisis. The measure aims to 
strengthen consumer protections in the real estate 
lending market by creating a single Internet-based 
licensing system that would be used by all states 
to license individuals as loan originators. We 
think the federal law provides an opportunity to 
improve state oversight of loan origination. At the 
time this report was prepared, however, DRE and 
the Department of Corporations had not released 
their plans to comply with the new federal law. 
We recommend that the Legislature require these 
departments to report to the fiscal and policy 
committees of the Legislature on options to com-
ply with the federal SAFE Act.

Increase Department Accountability

Require Report on Program Performance 
Measures. We recommend that the department 
be required to report to the policy and fiscal 
committees of the Legislature on key perfor-
mance indicators, including information on 
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program inputs, outputs, and overall outcomes. 
For program inputs, we recommend the depart-
ment at a minimum report on the number of 
cases it received by types (raps, petitions, con-
sumer complaints, and Recovery Account claims) 
and the personnel resources devoted to these 
different types of cases. For program outputs, we 
recommend the department report at a minimum 
on the number of cases closed by type, the aver-
age time it took to process these different types 
of cases (including any cases that took more than 
one year to resolve), the number and types of 
disciplinary actions it has taken (with an account-
ing separately for the technical violations), and 
payouts made to consumers from the Recovery 
Account. As regards broader program outcomes, 
we recommend that DRE track and periodically 
report on consumer and licensee satisfaction 
with the services provided by the department 
(such as the way complaints are handled, and the 
helpfulness of its Web site), as well as consumer 
satisfaction with his/her agent.

Finally, we recommend the department be 
required to provide a written assessment of the 
trends its observes from these data and regarding 
how it has adjusted its enforcement activities to 
protect real estate consumers. For example, the 
department should report on actions it has taken 
to realign its caseload so that its workload is fo-
cused to the maximum extent feasible on poten-
tial violations of the Real Estate Law, rather than 
on criminal convictions for other types of crimes. 

Update Consumer Education Materials

Develop Plan to Expand and Update Mate-
rial. As discussed above, the DRE’s consumer 
education materials are lacking because they do 
not answer some of the fundamental questions 
of many real estate consumers and often are not 
user-friendly. We have concluded that improving 

and expanding the subjects covered in consumer 
education materials would improve consumer 
protection, as well as strengthen the enforce-
ment program. Consumers would gain a better 
understanding of what to expect from real estate 
agents, and would be better able to determine 
if the real estate licensee is providing quality 
service. We therefore recommend the Legislature 
require the Commissioner to develop a plan to 
expand and update the department’s consumer 
education materials to make them more user-
friendly and accessible, and better inform real es-
tate consumers about (1) the process of purchas-
ing a home or other property, (2) their rights and 
options as consumers, (3) the legal obligations of 
a real estate licensee toward consumers, (4) the 
process for filing a complaint with the DRE, and 
(5) the types of expenses that are reimbursable 
from the Recovery Account.

Expand Access and Oversight of  
Recovery Account

Eliminate Requirement of Civil Judgment 
or Restitution Order. As we discussed, access 
to the Recovery Account has been limited. Our 
review suggests that this is partly explained by 
excessive litigation costs associated with obtain-
ing a civil judgment or restitution order against a 
real estate agent. Those costs make the Recovery 
Account inaccessible to many consumers. 

We recommend that the Legislature consider 
expanding access to the account by eliminating 
the requirement that consumers obtain a restitu-
tion order, particularly for cases in which a DRE 
investigation has determined that the agent or 
broker has committed an act of fraud or other 
significant misrepresentation that resulted in con-
sumer damages. This would expand consumer 
access to the Recovery Account, as well as po-
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tentially increase licensee accountability for their 
actions (since license privileges are suspended 
until the account is repaid).

Establish Recovery Account as Separate 
Stand-Alone Fund. Under current law, the 
Recovery Account is essentially a subaccount 
of the Real Estate Fund. The Commissioner is 
authorized to transfer funds between these ac-
counts without any notification to the Legislature 
or the administration, making it a challenge for 
either branch to exercise oversight of department 
expenditures. Moreover, as discussed above, we 
found that in recent years the department has 
not closely tracked Recovery Account balances 
nor observed the statutory rules governing the 

account. In light of these issues, we recommend 
that the Legislature adopt legislation to establish 
the Recovery Account as a separate special fund, 
and require the department to notify the Legis-
lature of any transfers between the funds. We 
further recommend that the Legislature adopt 
budget bill language directing the Department 
of Finance to include a fund condition statement 
for the newly created fund in the documents 
published by the administration each January 
displaying the Governor’s initial budget proposal 
for DRE. This would greatly improve legislative 
oversight of department expenditures and allow 
the Legislature to better track expenditures for 
recovery payments to victims of fraud. 

CONCLUSION
The DRE’s primary 

mission is to protect 
consumers in real estate 
transactions. It seeks to 
accomplish this mission 
mainly through its licens-
ing and enforcement 
activities. However, we 
have identified several 
shortcomings in the de-
partment’s programs that 
reduce the overall level 
of consumer protection. 
Our recommendations 
to address these con-
cerns are summarized in 
Figure 10.

Figure 10 

Summary of LAO Recommendations for Improving  
Real Estate Consumer Protection 

 

 Tighten Education Requirements 
 Require study on upgrading education requirements. 
 Require continuing education to be completed annually. 
 Require continuing education course providers to electronically submit 

student information. 

 Strengthen Enforcement of Real Estate Law 
 Reduce Commissioner’s burden of proof in administrative hearings. 
 Expand sanctions available to Commissioner. 
 Establish minimum standards for criminal convictions. 
 Require report on SAFE Act implementation. 

 Increase Department Accountability 
 Require report on program measures. 

 Update Consumer Education Materials 
 Develop plan to expand and update materials. 

 Expand Access to and Oversight of Recovery Account 
 Eliminate requirement for civil judgment or restitution order in certain 

cases. 
 Establish Recovery Account as stand-alone fund. 
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